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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  540 

General  Education  Assistance  for 
Cuban  and  Haitian  Refugee  Children 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  of  Education 
proposes  new  regulations  to  implement 
the  General  Education  Assistance  for 
Cuban  and  Haitian  Refugee  Children 
Program  under  the  authority  of  Title  II  of 
the  Refugee  Education  Assistance  Act  of 
1980  (Pub.  L  96-422).  This  program 
assists  local  educational  agencies  in 
meeting  the  costs  of  providing  basic 
educational  services  to  Cuban  and 
Haitian  refugee  children  enrolled  in 
public  and  secondary  schools  within 
their  jurisdictions. 

DATES:  Comments  must  be  received  on 
or  before  March  17, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Josue  M.  Gonzalez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (421  Reporters  Building), 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Lockhart  (202)  472-7177. 
SUPPLEMENTAL  INFORMATION:  The 
Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  96-422),  signed  into  law  on 
October  10, 1980,  authorizes  a  new 
three-year  program  of  grants  to  States 
for  the  purpose  of  assisting  school 
districts  in  meeting  the  general  and 
special  educational  needs  of  Cuban  and 
Haitian  refugee  children  (including 
entrant  children)  who  have  entered  the 
United  States  on  or  after  November  1, 
1979  and  Indochinese  refugee  children 
who  have  entered  the  United  States  on 
or  after  January  1, 1979.  These  proposed 
regulations  implement  Title  II  of  the  Act, 
which  authorizes  grants  to  States  based 
on  the  numbers  of  eligible  Cuban  and 
Haitian  refugee  children  enrolled  in 
public  elementary  and  secondary 
schools  in  school  districts  in  the  States 
for  the  purpose  of  providing  basic 
educational  services  for  those  children. 

Funds  under  this  program  are 
distributed  to  States  on  a  formula  basis, 
with  each  State  entitled  by  law  to 
receive  $450  per  eligible  child  The 
amount  of  a  grant  award  to  a  State  and 
the  amount  of  a  subgrant  to  a  school 
district  would  be  ratably  reduced  if  the 
appropriation  for  this  program  in  a  given 
year  is  not  sufficient  to  provide  $450  per 
eligible  child.  In  addition,  the  amount 
which  a  State  is  entitled  to  receive 
under  this  program  is  reduced  if  the 
State  is  entitled  to  receive  funds  under 


formula  grant  program  that  makes 
assistance  available  to  the  State  based 
on  the  refugee,  parolee,  or  asylee  status 
of  the  children  to  be  served  under  thi3 
program. 

The  amount  which  a  State  is  entitled 
to  receive  will  be  based  on  a  count  of 
eligible  children  in  the  State  taken  on  a 
date  specified  by  the  Secretary  in  a 
notice  published  in  the  Federal  Register. 
To  allow  for  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  children  that  may 
occur  after  the  award  of  grants,  the 
Secretary  proposes  in  these  regulations 
(§  540.20)  to  provide  an  opportunity  for 
States  with  increased  enrollments  to 
present  evidence  of  the  increases. 

Where  funds  are  available,  the 
Secretary  may  then  provide  additional 
assistance  to  States  that  report 
increases.  A  State  that  receives 
additional  assistance  would  then 
increase  the  amount  of  subgrants  to 
LEAs  based  on  the  increased 
enrollments  of  eligible  children.  An 
equal  amount  would  be  provided  for 
each  new  child  reported.  Under  no 
circumstances  would  the  Secretary 
reduce  the  award  in  a  particular  year  to 
a  State  on  the  basis  of  decreased 
enrollment  of  eligible  children  during 
that  year. 

.  To  minimize  the  reporting  burden  on 
States  and  school  districts  eligible  for 
assistance  under  the  various 
Department  of  Education  (ED)  programs 
that  authorize  support  for  educational 
services  for  refugee  and  entrant 
children,  (Transition  Program  for 
Refugee  Children,  34  CFR  Part  538; 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children,  34  CFR  Part 
539;  and  Impact  Assistance  for  Refugee 
Children,  34  CFR  Part  541),  the  Secretary 
expects  to  require  only  one  count  of 
eligible  refugee  and  entrant  children  that 
identifies  whether  the  children  of 
Indochinese,  Cuban  and  Haitian,  or 
other  origin,  and  the  recency  of  their 
arrival  in  the  United  States  (in  years). 
The  Secretary  believes  this  counting  and 
reporting  format  will  provide  reasonable 
estimates  of  children  eligible  for 
assistance  under  the  various  programs 
and  will  simplify  the  reporting  and 
administrative  responsibilities  and 
requirements  for  States  and  school 
districts. 

Invitation  to  Comment: 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60th  day  after  publication  of 


this  document  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
421,  Reporters  Building,  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Citation  of  Legal  Authority: 

A  citation  of  statutory  of  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  assigned  yet) 

Dated:  January  12, 1981. 

The  Secretary  proposes  to  add  a  new 
Part  540  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

Part  540— General  Education 
Assistance  for  Cuban  and  Haitian 
Refuges  Children  Program 

Subpart  A— General 

Sec. 

540.1  What  is  the  General  Education 
Assistance  for  Cuban  and  Haitian 
Refugee  Children  Program? 

540.2  Who  is  eligible  to  apply  for  financial 
assistance? 

540.3  What  regulations  apply  to  this 
program? 

540.4  WTiat  definitions  apply  to  this 
program? 

Subpart  B— How  Does  a  State  Apply  tor  a 
Grant? 

540.10  What  documents  does  the  State 
submit  to  receive  a  grant? 

540.11  How  is  the  number  of  eligible 
children  determined? 

540.12  When  does  a  State  submit  its 
application? 

Subpart  C— How  Is  a  Grant  Made  to  a 
State? 

540.20  How  does  the  Secretary  provide  for  a 
substantial  and  disproportionate 
increase  in  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

Subpart  D— How  Does  a  Local  Educational 
Agency  Apply  to  the  State  for  a  Subgrant? 

540.30  What  documents  must  an  applicant 
submit  to  receive  a  subgrant? 

540.31  When  does  an  applicant  submit  its 
application  for  a  subgrant? 

Subpart  E— How  Is  a  Subgrant  Made  to  an 
Applicant? 

540.40  How  is  the  amount  of  a  subgrant 
determined? 

540.41  When  is  the  amount  of  a  subgrant 
increased? 
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Subpart  F— What  Conditions  Must  Be  Met 
by  the  State  and  Its  Subgrantees? 

540.50  What  are  the  restrictions  on 

administrative  costs  for  a  State  and  its 
subgrantees? 

Subpart  A— Genera! 

§540.1  What  Is  the  General  Education 
Assistance  for  Cuban  and  Haitian  Refugee 
Children  Program? 

This  program  assists  local  educational 
agencies  (LEAs)  in  providing  basic 
educational  services  to  Cuban  and 
Haitian  refugee  children  enrolled  in 
public  elementary  and  secondary 
schools  within  their  jurisdictions. 

(Sections  201(a)  and  202(a)  of  the  Refugee 
Education  Assistance  Act  of  1980) 

§  540.2  Who  is  eligible  to  apply  for 
financial  assistance? 

*  (a)  A  State  educational  agency  (SEA) 
may  apply  for  a  grant  to  assist  LEAs  in 
its  State  in  providing  basic  educational 
services  to  Cuban  and  Haitian  refugee 
children  enrolled  in  public  elementary 
and  secondary  schools  in  its  State. 

(b)  An  LEA  or  a  consortium  of  LEAs 
may  apply  to  the  SEA  for  a  subgrant  to 
provide  basic  educational  services  to 
Cuban  and  Haitian  refugee  children 
enrolled  in  public  elementary  and 
secondary  schools  within  its 
jurisdiction. 

(Section  201(a)  of  the  Refugee  Education 
Assistance  Act  of  1980) 

§  540.3  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  this  part  539. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  Parts  74,  76,  77,  and  78. 
except — 

(1)  Section  76.101  (The  general  State 
application);  and 

(2)  Section  76.103  (Three-year  State 
plans). 

(20  U.S.C.  3474(a)) 

§  540.4  What  definitions  apply  to  this 
program? 

(a)  The  following  definitions  in 
EDGAR  (34  CFR  Part  77)  apply  to  these 
regulations:  Applicant;  Application; 
Award;  EDGAR;  Elementary;  Local 
educational  agency;  Project;  Secondary 
school;  Secretary;  State;  and  State 
educational  agency. 

(b)  The  following  definitions  are 
specific  to  these  regulations: 

“Act"  means  the  Refugee  Education 
Assistance  Act  of  1980. 

“Cuban  and  Haitian  refugee  children" 
means  aliens  who  have  fled  from  Cuba 
or  Haiti  and  who— 

(1)  On  or  before  November  1, 1979 — 


(1)  Have  been  admitted  into  the  United 
States  as  refugees  under  Section  207  of 
the  Immigration  and  Nationality  Act; 

(ii)  Have  been  paroled  into  the  United 
States  by  the  Attorney  General  under 
Section  212(d)(5)  of  such  Act;  or 

(iii)  Are  applicants  for  asylum,  or 
have  been  granted  asylum,  in  the  United 
States;  or 

(2)  Are  Cuban  or  Haitian  entrants 
(status  pending)  who  entered  the  United 
States  on  or  after  November  1, 1979. 

Any  child  described  in  this 
subparagraph  (2)  is  considered  to 
maintain  that  status  for  purposes  of  this 
part  regardless  of  any  subsequent 
change  in  status  under  any  other  law. 

“Eligible  children”  means  Cuban  and 
Haitian  refugee  children  enrolled  in 
public  elementary  and  secondary 
schools. 

(Section  101  of  the  Refugee  Education 
Assistance  Act  of  1980) 

Subpart  B— How  Does  a  State  Apply 
for  a  Grant? 

§  540.10  What  documents  does  the  State 
submit  to  receive  a  grant? 

To  receive  a  grant,  an  SEA  shall 
submit  to  the  Secretary  an  application 
containing  the  following: 

(a)  A  count  of  the  number  of  eligible 
children  in  the  State,  as  required  in 

§  540.11; 

(b)  A  program  plan  that  includes — 

(1)  A  description  of  the  SEA's  method 
of  counting  children  eligible  for 
assistance  under  this  program; 

(2)  A  brief  description  of  the  SEA’s 
plan  for  administering,  monitoring,  and 
evaluating  the  program. 

(c)  The  following  assurances: 

(1)  An  assurance  that  the  SEA  will 
distribute  funds  among  the  LEAs  in  the 
State  in  accordance  with  the  provisions 
in  §  540.41. 

(2)  An  assurance  that  the  SE\  will  not 
disapprove  in  whole  or  in  part  an 
application  submitted  by  an  LEA  for  a 
subgrant  without  first  affording  the  LEA 
a  hearing  according  to  the  provisions  in 
EDGAR  (34  CFR  76.104). 

(Section  202(a)  of  the  Refugee  Education 
Assistance  Act  of  1980;  20  U.S.C.  3474(a)) 

§  540.1 1  How  Is  the  number  of  eligible 
children  determined? 

On  a  date  specified  by  the  Secretary 
through  a  notice  published  in  the 
Federal  Register,  an  SEA  shall  count  the 
number  of  eligible  children  in  its  State. 

(20  U.S.C.  3474(a)) 

§  540.12  When  does  a  State  submit  its 
application? 

To  be  eligible  for  funds,  an  SEA  must 
transmit  its  application  in  accordance 
with  an  application  notice  published  in 


the  Federal  Register  that  establishes  a 
deadline  for  the  transmittal  of  State 
applications. 

(20  U.S.C.  3474(a)) 

Subpart  C— How  Is  a  Grant  Made  to  a 
State? 

§  540.20  How  does  the  Secretary  provide 
for  a  substantial  and  disproportionate 
increase  In  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

(a) (1)  If  the  Secretary  determines  that 
there  has  been  a  substantial  and 
disproportionate  increase  in  enrollment 
of  eligible  children,  the  Secretary  may 
provide  SEAs  an  opportunity  to  submit 
evidence  of  the  increase  of  the  nmber  of 
eligible  children  enrolled  in  schools  in 
the  State. 

(2)  Through  a  notice  published  in  the 
Federal  Register,  the  Secretary  invites 
SEAs  with  increased  enrollments  of 
eligible  children  to  submit  a  recount  of 
the  number  of  eligible  children  enrolled 
in  schools  in  the  State,  according  to  the 
provisions  in  §  540.11. 

(b)  The  Secretary  may  provide 
additional  assistance  to  an  SEA  based 
on  the  increase  in  the  number  of  eligible 
children  in  the  State  if — 

(1)  Funds  are  available,  and; 

(2)  The  SEA  submits  a  plan  outlining 
how  the  additional  funds  would  be 
spent  to  provide  services  for  those 
children. 

(c)  The  Secretary  does  not  decrease 
the  amount  of  an  aw'ard  during  that  year 
to  an  SEA  where  there  is  a  decrease  in 
the  enrollment  of  eligible  children. 

(Sections  103(b)  and  201  (b)  and  (c)  of  the 
Refugee  Education  Assistance  Act  and  20 
U.S.C.  3474(a)) 

Subpart  D — How  Does  a  Local 
Educational  Agency  Apply  to  the  State 
for  a  Subgrant? 

§  540.30  What  documents  must  an 
applicant  submit  to  receive  a  subgrant? 

To  receive  a  subgrant,  an  LEA  or  a 
consortium  of  LEAs  shall  submit  to  the 
SEA  an  application  containing  the 
following  information: 

(a)  A  count  of  the  number  of  eligible 
children  in  its  jurisdiction,  as  required  in 
§  540.11. 

(b)  A  brief  description  of  the 
educational  services  to  be  provided  for 
the  eligible  children. 

(20  U.S.C.  3474(a)) 
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§  540.31  When  does  an  applicant  submit 
Its  application  for  a  subgrant? 

An  SEA  shall  establish  a  deadline  for 
receipt  of  applications  for  subgrants  in 
any  fiscal  year  that  funds  are  available 
under  this  program. 

(20  U.S.C.  3474(a)) 

Subpart  E— How  Is  a  Subgrant  Made  to 

an  Applicant? 

§  540.40  How  is  the  amount  of  a  subgrant 
determined? 

(a)  To  determine  the  amount  of  a 
subgrant,  the  SEA— 

(1)  Subtracts  from  the  SEA’s  award, 
the  costs  budgeted  for  the 
administration  of  the  SEA  grant  award 
(these  costs  may  not  exceed  one  percent 
of  the  SEA  award); 

(2)  Divides  the  remainder  by  the  total 
number  of  eligible  children  to  be  served 
by  LEAs  in  its  State  under  subgrants 
under  the  program;  and 

(3)  Multiplies  that  dividend  by  the 
number  of  eligible  children  to  be  served 
under  the  subgrant. 

(Sections  104  and  201(b)(1)  of  the  Refugee 
Education  Assistance  Act  of  1980) 

§  540.41  When  is  the  amount  of  a  subgrant 

increased? 

(a)  If  an  SEA  receives  additional 
assistance  under  §  540.24,  the  SEA  shall 
increase  the  amount  of  a  subgrant  to  an 
LEA,  based  on  the  number  of  new 
eligible  children  to  be  served  under  the 
subgrant. 

(b)  In  distributing  funds  to 
subgrantees  under  this  paragraph,  the 
SEA  shall  provide  an  equal  amount  for 
each  new  child  reported. 

(Sections  104  and  201  (b)  and  (c)  of  the 
Refugee  Education  Assistance  Act  of  1980) 

Subpart  F— What  Conditions  Must  Be 
Met  by  the  State  and  its  Subgrantees? 

§  540.50  What  are  the  restrictions  on 
administrative  costs  for  a  State  and  its 
subgrantees? 

An  SEA  and  each  subgrantee  are 
limited  to  an  administrative  cost  of  one 
percent  of  the  total  amount  of  funds  that 
each  receives  under  the  program. 

(Section  104  of  the  Refugee  Education 
Assistance  Act  of  1980) 

|FR  Doc.  81-1619  Filed  1-15-81;  8:45  am) 

BILLFNC  CODE  4GC0-01-M 


34  CFR  Part  541 

Impact  Assistance  for  Refugee 
Children  Program 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

Summary:  The  Secretary  of  Education 
proposes  new  regulations  to  implement 
the  Impact  Assistance  for  Refugee 
Children  Program  under  the  authority  of 
Title  III  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422). 
This  program  assists  local  educational 
agencies,  which  have  experienced 
substantial  increases  in  the  enrollment 
of  Cuban,  Haitian,  and  Indochinese 
refugee  children,  in  meeting  the  costs  of 
providing  educational  services  to  those 
children. 

date:  Comments  must  be  received  on  or 
before  March  17, 1981. 
addresses:  Comments  should  be 
addressed  to  Dr.  Josue  Gonzalez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (421  Reporters  Building), 
Washington,  D.C.,  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Lockhart,  (202)  472-7177. 
SUPPLEMENTAL  INFORMATION:  The 
Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  96-422),  signed  into  law  on 
October  10, 1980,  authorizes  a  new 
three-year  program  of  grants  to  States 
for  the  purpose  of  assisting  school 
districts  in  meeting  the  general  and 
special  educational  needs  of  Cuban  and 
Haitian  refugee  children  (including 
entrant  children)  who  have  entered  the 
United  States  on  or  after  November  1, 
1979  and  Indochinese  refugee  children 
who  have  entered  the  United  States  on 
or  after  January  1, 1979.  These  proposed 
regulations  implement  Title  III  of  the 
Act,  which  authorizes  grants  to  States, 
based  on  the  numbers  of  eligible  Cuban, 
Haitian,  and  Indochinese  refugee 
children  enrolled  in  elementary  or 
secondary  public  schools  under  the 
jurisdiction  of,  or  in  elementary  or 
secondary  nonpublic  schools  within  the 
district  served  by,  school  districts  that 
meet  the  eligibility  threshold  established 
in  the  legislation.  To  be  eligible  for  a 
subgrant,  a  school  district’s  enrollment 
of  Cuban,  Haitian,  and  Indochinese 
refugee  children  must  be  at  least  500 
students  or  five  percent  of  the  total 
student  enrollment,  whichever  number 
is  smaller.  Eligible  school  districts  may 
apply  to  the  State  for  a  subgrant  to  serve 
those  refugee  children. 

Activities  eligible  for  assistance  under 
this  program  include  the  provision  of 
educational  services  designed  to 
improve  the  English  language  skills  of 
the  refugee  children  and  to  assist  the 
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children  in  achieving  and  maintaining  a 
satisfactory  level  of  academic 
performance.  Funds  may  also  be  used 
for  inservice  training  of  education 
personnel  that  work  with  these  refugee 
children  and  may  cover  basic  costs 
associated  with  instruction  that  the 
school  district  has  incurred  due  to  the 
influx  of  the  refugee  children.  Section 
541.10  of  the  proposed  regulations 
describes  in  detail  the  activities  eligible 
for  support  under  this  program. 

The  amount  which  a  State  is  entitled 
to  receive  will  be  based  on  a  count  of 
Cuban,  Haitian,  and  Indochinese  refugee 
children  enrolled  in  schools  in  the 
eligible  school  districts  in  the  State, 
taken  on  a  date  specified  by  the 
Secretary  in  a  notice  published  in  the 
Federal  Register. 

Funds  are  distributed  through  grants 
to  States  and  subgrants  to  school 
districts  on  the  basis  of  the  formula 
described  in  Section  301(b)(1)  of  the  Act, 
which  makes  funds  available  to  school 
district.  More  money  is  provided  for 
children  who  have  been  enrolled  in 
schools  in  a  school  district  for  a  shorter 
period  of  time.  School  districts  should, 
therefore,  strive  to  maintain  accurate 
records  on  the  enrollment  of  the  Cuban, 
Haitian,  and  Indochinese  refugee 
children. 

To  allow  for  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  Cuban,  Haitian, 
and  Indochinese  refugee  children  that 
may  occur  after  the  award  of  grants,  the 
Secretary  proposes  in  these  regulations 
(§  541.30)  to  provide  an  opportunity  for 
States  with  increased  enrollments  to 
present  evidence  of  the  increases. 

Where  funds  are  available,  the 
Secretary  may  provide  additional 
assistance  to  States  that  report 
increases.  In  addition,  assistance  may 
be  provided  to  a  newly  eligible  school 
district  that  was  previously  ineligible  for 
assistance  because  of  low  concentration 
of  eligible  children.  A  State  that  receives 
additional  assistance  would  then 
increase  the  amounts  of  subgrants  to 
school  districts  based  on  the  increased 
enrollment  of  eligible  children.  Under  no 
circumstances  would  the  Secretary 
reduce  the  award  in  a  particular  year  to 
a  State  on  the  basis  of  decreased 
enrollment  of  eligible  children  during 
that  year. 

If  the  appropriation  for  this  program  in 
a  given  year  is  insufficient  to  provide 
the  full  amounts  to  which  a  State  is 
entitled,  the  amounts  of  grant  awards  to 
States  and  the  amounts  of  subgrants  to 
school  districts  would  be  ratably 
reduced.  In  addition,  the  amount  which 
a  State  is  entitled  to  receive  under  this 
program  shall  be  reduced  if  the  State  is 
entitled  to  receive  funds  under  another 


formula  grant  program  that  makes 
assistance  available  to  the  State 
because  of  significant  concentrations  of 
Cuban,  Haitian,  and  Indochinese  refugee 
children  in  the  State.  However,  the  level 
of  funding  which  a  State  is  entitled  to 
receive  under  this  program  will  not  be 
reduced  because  of  funds  made 
available  under  the  Transition  Program 
for  Refugee  Children  or  under  the 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children  Program. 

To  minimize  the  reporting  burden  on 
States  and  school  districts  eligible  for 
assistance  under  the  various 
Department  of  Education  (ED)  programs 
that  authorize  support  for  educational 
services  for  refugee  and  entrant  children 
(Transition  Program  for  Refugee  . 
Children,  34  CFR  Part  538;  Educational 
Services  for  Cuban  and  Haitian  Entrant 
Children.  34  CFR  Part  539;  and  General 
Education  Assistance  for  Cuban  and 
Haitian  Refugee  Children,  34  CFR  Part 
540),  the  Secretary  expects  to  require 
only  one  annual  count  of  eligible  refugee 
and  entrant  children  that  identifies 
whether  the  children  are  of  Indochinese, 
Cuban  or  Haitian,  or  other  origin,  and 
the  recency  of  their  arrival  in  the  United 
States  (in  years).  The  Secretary  believes 
this  counting  and  reporting  format  will 
provide  reasonable  estimates  of  children 
eligible  for  assistance  under  the  various 
programs  and  will  simplify  the  reporting 
and  administrative  responsibilities  and 
requirements  for  SEAs  and  LEAs. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  regulations.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  at  the  beginning  of 
this  preamble.  All  comments  received 
on  or  before  the  60th  day  after 
publication  of  this  document  will  be 
considered  in  the  development  of  the 
final  regulations. 

All  comments  submitted  in  reponse  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
421,  Reporters  Building,  7th  and  D 
Streets,  S.W.,  Washington,  D.C., 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Citation  of  Legal  Authority:  A  citation 
of  statutory  or  other  legal  authority  is 
placed  in  parentheses  on  the  line 
following  each  substantive  provision  of 
these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  assigned  yet) 
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Dated:  January  12, 1981. 

Shirley  M.  Hufstedler 
Secretary  of  Education. 

The  Secretary  proposes  to  add  a  new 
Part  541  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  541— IMPACT  ASSISTANCE  FOR 
REFUGEE  CHILDREN  PROGRAM 

Subpart  A— General 

Sec. 

541.1  What  is  the  Impact  Assistance  for 
Refugee  Children  Program? 

541.2  Who  is  eligible  to  apply  for  financial 
assistance? 

541.3  What  regulations  apply  to  this 
program? 

541.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Activities  May  Be 
Supported  Under  this  Program? 

541.10  What  activities  are  eligible  for 
support? 

Subpart  C— How  Does  a  State  Apply  for  a 
Grant? 

541.20  What  documents  does  the  State 
submit  to  receive  a  grant? 

541.21  How  is  the  number  of  children 
eligible  for  services  determined? 

541.22  To  what  extent  must  a  State  provide 
services  to  eligible  children  enrolled  in 
nonpablic  schools? 

541.23  When  does  a  State  submit  its 
application? 

Subpart  B— -How  Is  a  Grant  Made  to  a 
State? 

541.30  How  does  the  Secretary  provide  for  a 
substantial  and  disproportionate 
increase  in  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

Subpart  E— How  Does  a  Local  Educational! 
Agency  Apply  to  the  State  for  a  Subgrant? 

541 .40  What  documents  must  an  applicant 
submit  to  receive  a  subgrant? 

541.41  When  does  an  applicant  submit  its 
application  for  a  subgrant? 

Subpart  F— Kow  Is  a  Subgrant  Made  to  an 
Applicant? 

541.50  How  is  the  amount  of  a  subgrant 
determined? 

541.51  When  is  the  amount  of  a  subgranf 

increased? 

Subpart  G— What  Conditions  Must  Be  Met 
by  a  State  and  its  Subgrantees? 

541.60  What  are  the  restrictions  on 

administrative  costs  for  a  State  and  its 
subgrantees? 

Subpart  A— General 

§  541.1  What  is  the  Impact  Assistance  for 
Refugee  Children  Program? 

This  program  provides  assistance  to 
local  educational  agencies  (LEAs)  which 
have  experienced  substantial  increases 
in  the  enrollment  of  Cuban,  Haitian,  or 
Indochinese  refugee  children  in 


elementary  or  secondary  public  and 
private  schools  within  their  districts. 

(Section  301(a)  of  the  Refugee  Education 
Assistance  Act  of  1980) 

§  541.2  Who  Is  eligible  to  apply  for 
financial  assistance? 

(a)  A  State  educational  agency  (SEA) 
may  apply  for  a  grant  to  assist  LEAs  in 
its  State  that  are  eligible  under 
paragraph  (b)  of  this  section  in  meeting 
the  costs  of  providing  basic  and 
supplementary  educational  services  for 
Cuban,  Haitian,  and  Indochinese  refugee 
children. 

(b) (1)  An  LEA  that  meets  either  of  the 
following  requirements  may  apply  to  the 
SEA  for  a  subgrant. 

(1)  Concentration.  There  are  at  least 
500  Cuban,  Haitian,  or  Indochinese 
refugee  children  who  are  enrolled  in 
elementary  or  secondary  public  schools 
under  the  LEA’s  jurisdiction  or  in 
elementary  or  secondary  nonpublic 
schools  within  the  districts  served  by 
the  LEA, 

(ii)  Proportion.  The  enrollment  of 
Cuban,  Haitian,  or  Indochinese  refugee 
children  in  the  schools  described  in 
paragraph  (b)(l)(i)  of  this  section 
comprises  at  least  5  percent  of  the  total 
student  enrollment  in  those  schools. 

(2)  For  the  purposes  of  determining 
eligibility  to  apply  under  paragraph  (b) 
(1)  (i)  or  (ii)  of  this  section,  an  LEA 
counts  the  number  of  eligible  children 
who  are  enrolled  in  elementary  or 
secondary  public  schools  under  the 
LEA's  jurisdiction  or  elementary  or 
secondary  nonpublic  schools  within  the 
districts  served  by  the  LEA. 

(Section  301(b)(2)  of  the  Refugee  Education 
Assistance  Act  of  1980) 

§  541.3  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program; 

(a)  The  regulations  in  this  part  541. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  Parts  74,  76.  77,  and  78, 
except — • 

(1)  Section  76.101  (The  general  State 
application);  and 

(2)  Section  70.103  (Three-year  State 
plans). 

(20  U.S.C.  3474(a)) 

§  541.4  What  definitions  apply  to  this 
program? 

(a)  The  following  definitions  in 
EDGAR  (34  CFR  Part  77)  apply  to  these 
regulations: 

Applicant 

Application 

Award 

EDGAR 

Elementary  school 


Local  educational  agency 

Secondary  school 

Secretary 

State 

State  educational  agency 
(20  U.S.C.  2854) 

(b)  The  following  definitions  are 
specific  to  these  regulations: 

“Act”  means  the  Refugee  Education 
Assistance  Act  of  1980. 

"Cuban  and  Haitian  refugee  children” 
means  aliens  who  have  fled  from  Cuba 
or  Haiti  and  who — ■ 

(1)  On  or  after  November  1, 1979 — 

(1)  Have  been  admitted  into  the  United 
States  as  refugees  under  Section  207  of 
the  Immigration  and  Nationality  Act; 

(ii)  Have  been  paroled  into  the  United 
States  by  the  Attorney  General  under 
Section  212(d)(5)  of  such  Act;  or 

(iii)  Are  applicants  for  asylum,  or 
have  been  granted  asylum,  in  the  United 
States;  or 

(2)  Are  Cuban  or  Haitian  entrants 
(status  pending)  who  entered  the  United 
States  on  or  after  November  1, 1979. 

Any  child  described!  in  this 
subparagraph  (2)  is  considered  to 
maintain  that  status  for  purposes  of  this 
part  regardless  of  any  subsequent 
change  in  status  under  any  other  law. 

"Elementary  or  secondary  nonpublic 
schools” — 

(1)  Means  schools  that— 

(1)  Comply  with  the  compulsory 
education  laws  of  the  State;  and 

(ii)  Are  exempt  from  taxation  under 
Section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954;  and 

(2)  Includes  the  term  "private  school" 
used  in  EDGAR  (34  CFR  76.650-76.662). 

"Eligible  children”  means  Cuban, 
Haitian,  or  Indochinese  refugee  children 
who  are  enrolled  in  public  elementary  or 
secondary  schools  under  the  jurisdiction 
of  an  LEA  or  who  are  enrolled  in 
elementary  and  secondary  nonpublic 
schools  within  the  districts  served  by  an 
LEA  that  is  eligible  to  apply  for 
assistance  under  this  program. 

“Indochinese  refugee  children"  means 
aliens  who  have  fled  from  Cambodia, 
Vietnam,  or  Loas,  and,  on  or  after 
January  1, 1979— 

(1)  Have  been  admitted  into  the 
United  States  as  refugees  under  Section 
207  of  the  Immigration  and  Nationality 
Act; 

(2)  Have  been  paroled  into  the  United 
States  by  the  Attorney  General  under 
Section  212(d)(5)  of  the  Immigration  and 
Nationality  Act;  or 

(3)  Are  applicants  for  asylum,  or  have 
been  granted  asylum  in  the  United 
States. 

(Sections  101(1)(B)  and  101(4)  of  the  Refugee 
Education  Assistance  Act  of  1980) 
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Subpart  B— What  Activities  May  Be 
Supported  Under  This  Program? 

§  541.10  What  activities  are  eligible  for 
support? 

Funds  under  this  program  may  be 
used  to  meet  the  costs  of  proriding  the 
following  educational  services  for 
eligible  children: 

(a)  Supplementary  educational 
services  necessary  to  enable  eligible 
children  to  achieve  a  satisfactory  level 
of  performance.  These  services  include, 
but  are  not  limited  to,  the  provisions 
of— 

(1)  English  language  instruction; 

(2)  Other  bilingual  education  services; 
and 

(3)  Special  materials  and  supplies. 

(b)  Basic  instructional  services  that 
may  be  directly  attributed  to  the 
presence  of  eligible  children.  Allowable 
costs  related  to  the  provision  of  these 
services  include,  but  are  not  limited 

to, — 

(1)  The  costs  of  additional  classroom 
supplies; 

(2)  Additional  overhead  costs; 

(3)  Additional  construction  costs; 

(4)  Additional  costs  for  the  acquisition 
and  rental  of  space;  and 

(5)  Additional  transportation  costs. 

(c)  Special  inservice  training  for 
education  personnel  to  enable  them  to 
provide  more  effectively  the  basic  and 
supplementary  educational  services 
described  in  paragraphs  (a)  and  (b)  of 
this  section. 

(Section  302  of  the  Refugee  Education 
"  Assistance  Act  of  1980) 

Subpart  C— How  Does  a  State  Apply 
for  a  Grant? 

§  541.20  What  documents  does  the  State 
submit  to  receive  a  grant? 

To  receive  a  grant,  an  SEA  shall 
submit  to  the  Secretary  an  application 
containing  the  following: 

(a)  A  count  or  estimate  as  required  in 
§  541.21  of  the  number  of  eligible 
children  in  the  State. 

(b)  A  program  plan  that  includes — 

(1)  A  description  of  the  SEA's  method 
of  counting  children  eligible  for 
assistance  under  this  program; 

(2)  A  brief  description  of  the  services 
'  to  be  provided  for  those  children;  and 

(3)  A  brief  description  of  the  SEA’s 
plan  for  administering,  monitoring,  and 
evaluating  the  program. 

(c)  The  following  assurances: 

(i)  An  assurance  that  funds  under  this 
program  will  be  used  to  meet  the  costs 
of  providing  the  supplementary 
educational  services  described  in 

§  541.10, 

(ii)  An  assurance  that  the  SEA  will 
distribute  funds  among  LEAs  in  the 


State  according  to  the  provisions  in 
I  541.50. 

(iii)  An  assurance  that  the  SEA  will 
not  disapprove  in  whole  or  in  part  an 
application  submitted  by  an  LEA  for  a 
subgrant  without  first  affording  the  LEA 
a  hearing  according  to  the  provisions  in 
EDGAR  (34  CFR  76.401(d)). 

(iv)  An  assurance  that  the  SEA  will 
prorice  educational  sendees  for  children 
eligible  for  services  who  are  enrolled  in 
elementary  and  secondary  private 
schools  in  the  State,  according  to  the 
provisions  in  EDGAR  (34  CFR  76.650- 
76.662). 

(v)  The  certification  required  in 
EDGAR  (34  CFR  76.104). 

(Section  303(a)  of  the  Refugee  Education 
Assistance  Act  of  1980;  20  U.S.C.  3474(a)) 

§  541.21  How  is  the  number  of  children 
eligible  for  services  determined? 

(a)  For  the  purposes  of  this  section, 
the  term  “schools  in  the  LEA”  means 
elementary  or  secondary  schools  under 
the  jurisdiction  of  an  LEA  and 
elementary  and  secondary  nonpubiic 
schools  within  districts  served  by  an 
LEA. 

(b)  On  a  date  specified  by  the 
Secretary  through  a  notice  published  in 
the  Federal  Register,  an  SEA  makes  a 
count  of  the  number  of  eligible  children 
enrolled  in  schools  in  the  LEAs  in  its 
State  to  determine  which  LEAs  meet  the 
eligibility  requirement  in  §  541.2(b). 

(c) (1)  For  each  LEA  that  meets  the 
eligibility  requirement,  an  SEA  reports 
in  its  application  the  total  number  of 
Cuban,  Haitian,  and  Indochinese  refugee 
children  enrolled  in  schools  in  the  LEA. 

(2)  An  SEA  reports  its  count  in  the 
following  manner: 

(i)  An  SEA  applying  for  a  grant  in 
fiscal  year  (FY)  1981  reports  the  number 
of  eligible  children  in  each  LEA. 

(ii)  An  SEA  applying  for  a  grant  in  FY 

1982  identifies  in  its  count  the  number  of 
eligible  children  in  each  LEA — 

(A)  Who  were  first  enrolled  in  schools 
in  the  LEA  during  FY  1982;  and 

(B)  Those  who  were  enrolled  in 
schools  in  the  LEA  in  FY  1981. 

(iii)  An  SEA  applying  for  a  grant  in  FY 

1983  identifies  in  its  count  of  the  number 
of  eligible  children  in  each  LEA — 

(A)  Those  children  who  were  first 
enrolled  in  schools  in  the  LEA  during  FY 
1983; 

(B)  Those  children  who  first  enrolled 
in  schools  in  the  LEA  during  FY  1982; 
and 

(C)  Those  children  who  were  enrolled 
in  schools  in  the  LEA  in  FY  1981. 

(Sections  301  (b)(1).  (b)(2),  and  (c)  of  the 
Refugee  Education  Assistance  Act  of  1980) 


S  541.22  To  what  extent  must  a  State 
provide  services  to  eligible  children 
enrolled  In  nonpubiic  schools? 

(a) (1)  The  SEA  shall  provide — through 
subgrants  to  LEAs,  through  contracts  or 
cooperative  arrangements  with  public 
and  nonprofit  agencies,  organizations, 
and  institutions,  or  through  direct 
services — opportunities  for  eligible 
children  enrolled  in  nonpubiic  schools  to 
receive  educational  services  under  this 
program. 

(2)  The  requirements  which  must  be 
met  by  an  SEA  with  respect  to  eligible 
children  enrolled  in  nonpubiic  schools 
are  set  forth  in  EDGAR  (34  CFR  76.651- 
76.662). 

(b)  If  a  State  is  prohibited  by  law  from 
providing  educational  services  for 
eligible  children  enrolled  in  elementary 
and  secondary  nonpubiic  schools,  as 
required  in  Section  303(a)(6)  of  the  Act. 
or  if  the  Secretary  determines  that  an 
LEA  has  failed  or  is  unwilling  to  provide 
for  the  participation  on  an  equitable 
basis  of  children  enrolled  in  such 
schools,  the  Secretary  may  waive  such 
requirements  and  arrange  for  the 
provision  of  services  to  meet  the 
requirements  of  the  Act. 

(Sections  303(a)(8)  and  304(b)  of  the  Refugee 
Education  Assistance  Act  of  1980;  20  U.S.C. 
3474(a)) 

§  541.23  When  does  a  State  submit  its 
application? 

To  be  eligible  for  funds,  an  SEA  fiiust 
transmit  its  application  in  accordance 
with  an  application  notice  published  in 
the  Federal  Register  that  establishes  a 
deadline  for  the  receipt  of  State 
applications. 

(20  U.S.C.  3474(a)) 

Subpart  D— How  Is  a  Grant  Mide  to  a 
State? 

§541.30  How  does  the  Secretary  provide 
for  a  substantial  and  disproportionate 
increase  In  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

(a) (1)  If  the  Secretary  determines  that 
there  has  been  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  children,  the 
Secretary  may  prove  SEAs  an 
opportunity  to  submit  evidence  of  the 
increase  of  the  number  of  eligible 
children  enrolled  in  schools  in  the  State. 

(2)  Through  a  notice  published  in  the 
Federal  Register,  the  Secretary  invites 
SEAs  with  increased  enrollments  of 
eligible  children  to  submit  a  recount  of 
the  number  of  eligible  children  enrolled 
in  schools  in  the  State  according  to  the 
provision  in  §  541.21. 

(b)  The  Secretary  may  provide 
additional  assistance  to  an  SEA  based 
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on  the  increase  in  the  number  of  eligible 
children  in  the  State,  if — 

(1)  Funds  are  available;  and 

[2)  The  SEA  submits  a  plan  outlining 
how  the  additional  funds  would  be 
spent  to  provide  services  for  those 
children. 

(c)  The  Secretary  does  not  decrease 
the  amount  of  an  award  during  that  year 
to  an  SEA  where  there  is  a  decrease  in 
the  enrollment  of  eligible  children. 

{Sections  301(b)  and  (c)  of  the  Refugee 
Education  Assistance  Act  of  1SG0  and  U.S.C. 
3474(a)) 

Subpart  E— Hew  Does  a  Locaf 
Educational  Agency  Apply  to  the  State 
for  a  Subgrant? 

§  541.40  What  documents  must  an 
applicant  submit  to  receive  a  eubgrant? 

To  receive  a  subgrant,  an  LEA  that 
meets  the  eligibility  requirements  in 
§  541.2(b)  shall  submit  to  the  SEA  an 
application  containing  the  following; 

(a)  A  count  of  the  number  of  eligible 
children  who  are  enrolled  in  elementary 
or  secondary  public  schools  under  the 
LEA's  jurisdiction  or  elementary  or 
secondary  nonpublic  schools  within  the 
districts  served  by  the  LEA; 

(b)  A  brief  description  of  the 
educational  sendees  to  be  provided  for 
the  eligible  children;  and 

(c)  The  information  required  in 
EDGAR  (34  CFR  76.656),  pertaining  to 
the  participation  of  students  enrolled  in 
private  schools. 

(20  U.S.C.  3474(a)) 

§  541.41  When  does  an  applicant  submit 
its  application  for  a  subgrant? 

An  SEA  shall  establish  a  deadline  for 
receipt  of  applications  for  subgrants  in 
any  fiscal  year  that  funds  are  available 
under  this  program. 

(20  U.S.C.  3474(a))  ' 

Subpart  F — How  Is  a  Subgrant  Made  to 
an  Applicant? 

§  541.50  How  is  the  amount  of  a  subgrant 

determined? 

(a)  In  determining  the  amounts  of 
subgrants  to  LEAs,  the  SEA — 

(1)  Subtracts  from  the  SEA’s  award, 
the  costs  budgeted  for  the 
administration  of  the  SEA  grant  award 
(these  costs  may  not  exceed  one  percent 
of  the  SEA  award); 

(2)  Divides  the  remainder  of  the 
award  into  subgrants  for  LEAs  in  its 
State  based  on  application  of  the 
appropriate  formula  in  Section  301(b)(1) 
of  the  Act. 

(Sections  102(h)(1),  104  and  301(b)(1)  of  the 
Refuge  Education  Assistance  Act  of  1980) 


§  541.51  When  is  the  amount  of  a  subgrant 
Increased? 

(a)  If  an  SEA  receives  additional 
assistance  under  §  541.30,  the  SEA  shall 
increase  the  amounts  of  the  subgrants  to 
LEAs  based  on  the  number  of  new 
eligible  children  under  each  subgrant. 

(b)  In  distributing  funds  to 
subgrantees,  the  SEA — 

(1)  Determines  the  amounts  that  each 
child  is  entitled  to  receive  based  on 
application  of  the  appropriate  formula  in 
Section  301(b)(1)  of  the  Act; 

(2)  Ratably  reduces  these  amounts,  if 
necessary,  to  bring  the  total  amount  of 
the  increases  to  subgrantees  to  an 
amount  within  the  increase  received  by 
the  SEA. 

(Sections  102(b)(1),  104,  and  301(b)(1)  and  (c) 
of  the  Refuge  Education  Assistance  Act  of 

1980). 

Subpart  G— What  Conditions  Must  Be 
Met  by  a  State  and  its  Subgrantees? 

§  541.50  What  are  the  restrictions  on 
administrative  costs  for  a  State  and  its 
subgrantees? 

An  SEA  and  a  subgrantee  are  each 
limited  to  an  administrative  cost  of  one 
percent  of  the  total  amount  of  funds  that 
it  reoeives  under  the  program. 

(Section  104  of  the  Refugee  Education 
Assistance  Act  of  1980) 
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